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PART VIII. The Citizen and the State
that the greater safeguard of the subject is provided against his fellow-
citizen's interference with personal liberty.1
It is not sufficient that the subject should be able to defend him-
self or pursue his remedy under the ordinary law in the courts.
For he may be detained by order of the State, or, for that matter, by
an individual, and so not to be in a position to institute legal proceed-
ings. Accordingly the law of England provides in the writ of habeas
corpus a process by which a person who is confined without legal
justification may secure release from his confinement.2 The wrong-
doer is not thereby punished, but the person imprisoned procures his
release and is then at liberty to pursue his remedies against the
wrongdoer in the ordinary way. The writ of habeas corpus is with
one exception available to all persons within the King's protection,
including any alien enemies who may be permitted to be at large in
time of war. It is not, however, available to an enemy who is a
prisoner of war nor to an interned enemy alien, nor can a notice of
intended internment be challenged by application for the writ.3 The
following passage from Blackstone describes the nature of the pro-
cess, namely, the prerogative writ of habeas corpus:
The great and efficacious writ, in all manner of illegal confinement,
is that of habeas corpus ad subjiciendum, directed to the person de-
taining another, and commanding him to produce the body of the
prisoner, with the day and cause of his caption and detention, ad
faciendum, subjlciendum et recipiendum, to do, submit to and receive
whatsoever the judge or court awarding such writ shall consider in that
behalf. This is a high prerogative writ, and therefore by the common
law issuing out of the Court of King's Bench not only in term time, but
also during the vacation by &fiat from the chief justice or any other of
the judges and running into all parts of the King's dominions; for the
King is at all times entitled to have an account, why the liberty of any
of his subjects is restrained, wherever that restraint may be inflicted.4
Again, Broom says:5
"This great constitutional remedy rests upon the common law
declared by Magna Carta and the statutes which affirm it, rests, like-
wise, on specific enactments ensuring its efficiency, extending its
applicability, and rendering more firm and durable the liberties of
the people . . . and the right to claim it cannot be suspended, even
for one hour, by any means short of an Act of Parliament."
1 Certain prosecutions require the consent of the Attorney-General (e.g. prose-
cutions under the Official Secrets Acts), but in general any person may initiate a
prosecution for any criminal offence.
4 For the equivalent of the process in Scotland see p. 376, post, and the
Criminal Procedure (Scotland) Act, 1887, s. 43, superseding the Act of 1701 "for
preventing wrongous imprisonment and against order and delays in trials" which
now only applies to persons in prison on a charge of treason.
* The King v. Vine Street Police Superintendent, ex parte Liebmann, [1916]
1 K.B. 268; Sir Arnold McNair (Legal Effects of War, 3rd ed., Cambridge
University Press) suggests (p. 56, note 5) that the reason is to be found in the
prerogative of the Crown to wage war and incidentally to capture enemy persons
and hold them in captivity.                      * 3 Bl., Commentaries, p. 131.
6 See Constitutional Law, 2nd ed., p. 223, cited by Lord Shaw of Dunfermline
in The King v. Halliday, ex parte Zadig, [1917] A.C. 260 at p. 296.